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v. Maine Ins. Co. (1861) 49 Me. 200. Likewise in burglary insurance the 
policy will be interpreted favorably to the insured. Bankers? Mut. Cos. Co. v. 
State Bank (1906, CCA. 8th) 150 Fed 78. It would seem, therefore, that 
die court might well have found the loss in the Downs case within the mean- 
ing of the policy without straining its language. 

Sales — Warranties — Implied Warranty of Wholesomeness or Food. — The 
plaintiff purchased and ate at the defendant's drug store ice cream manufac- 
tured by the defendant In an action for damages for illness caused by the 
presence in the cream of tyrotoxicon, a filth product, the trial court charged 
that the defendant impliedly warranted the cream wholesome and fit to eat 
Held, that the instruction was correct Race v. Krum (1918, N. Y.) 118 N. E. 

853. 
See Comments, p. 1068. 

Taxation — Fo«eign Corporations — Excise Tax Based on Authorized 
Capital Stock Invalid.— A Massachusetts statute of 1900 required every 
foreign corporation there doing business to pay an annual excise tax of one- 
fiftieth of one per cent of the par value of its authorized capital stock, the 
amount of such tax not to exceed $aooo in any one year. A statute of 1914 
required every corporation subject to a tax under the 1909 law to pay an 
additional tax of one one-hundredth of one per cent of the par value of its 
authorized capital stock in excess of ten million dollars. Under these statutes 
taxes were assessed against a New York corporation, engaged in both inter- 
state and local business, whose total capital stock was $45,000,000 and of whose 
assets not more than ijs£ per cent were invested in Massachusetts. The tax 
was paid under protest and suit was brought to recover it back on the ground 
that the tax was in violation of the commerce clause of the federal constitu- 
tion. Held, that the tax was invalid as a burden on interstate commerce, since 
the two statutes must be construed as part of a single scheme and imposed a 
tax, without limitation of amount, upon the corporation's total authorized 
capital. International Paper Co. v. Commonwealth of Mass. (1918, U. S.) 
38 Sup. Ct 29a. 

See Comments, p. 1074. 

Taxation— Inheritance Taxes— Federal and Foreign State Inheritance 
Taxes as Deductible Administration Expenses. — In commuting the Con- 
necticut inheritance tax upon the estate of a resident testatrix, inheritance 
taxes paid to other States and to the United States were deducted to ascer- 
tain the net estate taxable under the Connecticut Act Section 5 of that Act 
provides that "the net estate for taxation purposes shall be ascertained by 
adding to the appraised value of the inventoried estate [certain items] and 
deducting therefrom . . . expenses of administration . . . and losses incurred 
during the settlement of the estate in the reduction of choses in action to 
possession, . . ." The tax commissioner appealed Held, that these deduc- 
tions were proper. Corbin v. Townshend (1918, Conn.) 103 AtL 647. 

See Comments, p. 1055. 

Torts— Labor Unions— Injunction Against Rule Fixing Minimum Num- 
ber of Employees. — The plaintiff corporation was proprietor of a moving- 
picture and vaudeville theater. The defendants were officers and members of a 
labor union of musicians. A rule of the union specified the minimum number 
of musicians to be employed at each theater in the city, and forbade members 
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of the union under penalty of fine or expulsion to work at any theater where 
a smaller number was employed. The number specified for the plaintiff's 
theater was five, while the plaintiff desired to employ only one. During the 
summer of 1916 the union rule had been relaxed and the plaintiff had hired a 
single union organist under an employment terminable at will. Thereafter the 
defendants notified the plaintiff that the rule was to be enforced. The plaintiff 
thereupon filed its bill for an injunction. It appeared that the union organist 
was ready to continue in the plaintiffs employ, except for the union rule, and 
that the plaintiff could secure a non-union organist only at higher wages. Held, 
that the plaintiff was entitled to an injunction against the enforcement of the 
rule. Haverhill Strand Theater v. Gillen (1918, Mass.) 118 N. E. 671. 

The plaintiff's right, the court says, is "the right to the free flow of labor." 
This right is limited by the privilege of each individual musician to refuse to 
enter the plaintiff's employ— a privilege which may be exercised from any 
motive whatsoever. It is further limited by the privilege of each musician to 
persuade his fellow musicians not to enter the plaintiff's service, provided the 
means of persuasion and the purpose of it are such as the law deems justifiable. 
What means and what purposes shall be deemed justifiable are questions which 
must ultimately rest upon economic theories. Consequently it is not surprising 
that the decisions in labor cases are conflicting. Only one decision on facts 
precisely like those of the principal case has been found. There the injunction 
was denied. Scott-Stafford Opera House Co. v. Minneapolis Musicians' Assn. 
(1912) 118 Minn. 410, 136, N. W. 1092. The basis of that decision was 
that what one employee is privileged to do singly any number may law- 
fully agree to do jointly— a principle which the Massachusetts court admits 
only when the purpose of the combination is thought to be justifiable. 
Interference by a union for the purpose of raising wages or getting better 
working conditions is admittedly justifiable. Combined interference was 
also held legal when the purpose was to secure for one of two unions a 
larger share of the work formerly done by both. Pickett v. Walsh (1906) 
192 Mass. 572, 78 N. E. 753 (union masons combined to refuse to lay 
bricks unless they could also get the work of pointing the mortar). The 
defendants in the principal case contended that their action came within the 
rule of Pickett v. Walsh. But the court distinguished that case on the ground 
that there the contractor wanted the pointing done by some one, while here the 
defendants' purpose was to force the theater to make for them work which 
the plaintiff did not want done by anyone. The consequences of holding legal 
a combination for such a purpose would, in the opinion of the court, be far- 
reaching and dangerous. Whether one agrees with the Minnesota or the 
Massachusetts case depends upon one's views of the extent to which labor 
unions should be controlled by law. That the rule in question was unreasonable 
and economically wrong can hardly be questioned ; but whether such excessive 
demands should be checked at once by legal interference, or be left to be dealt 
with by counter-action on the part of employers and by the force of public 
opinion is another matter. It is a serious question whether labor unions will 
best learn wisdom or self-restraint by legal compulsion or by the experience 
to be derived from greater freedom of action. It-may be worth noting that the 
Massachusetts court did not decide the case, as under its earlier decisions it 
might have done, on the narrower ground that enforcement by fine made the 
rule of the union illegally coercive. See Willcutt & Sons Co. v. Driscoll (1907) 
200 Mass. no, 85 N. E. 897; contra, Rhodes Bros. Co. v. Musicians' etc. Union 
(1915) 37 R- I- 2&1 > 9* AtL 64I> Thou S h t 1 " 8 feature of the case was not 
mentioned by the court, it is probably too much to hope that this marks a 
recession from a doctrine both the logic and the wisdom of which may be 
doubted. 
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